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I. Introduction 

1. This Skeleton Argument is filed on behalf of the Claimant (“P&ID”) for the hearing 

originally fixed for 15 February 2019 but now fixed for 21 May 2019 (due to an increase 

in the time estimate for the hearing).  This case concerns P&ID’s right to enforce against 

the Defendant (“Nigeria”) an arbitration award rendered in P&ID’s favour, dated 31 

January 2017 (“the Final Award”).  P&ID seeks an Order under Section 66 of the 

Arbitration Act 1996 (“the AA 96”) for permission to enforce that Award [I/2/4-6]. 

2. The defences which Nigeria seeks to advance to the substantive application are, it is 

submitted, wholly without merit and (in any event) not open to Nigeria to raise at this 

time.  In summary, Nigeria opposes P&ID’s application on the basis that London was not 

the seat of the arbitration and that a Nigerian court has validly set aside the Tribunal’s 

earlier award on liability (“the Liability Award”) [I/13/146-171].  As part of this 

argument, Nigeria contends that: (i) the Tribunal’s ruling in Procedural Order No. 12 

[I/13/218-234] that the seat of the arbitration was London is tainted by a procedural 

irregularity in the form of an alleged want of due process; (ii) that the Court should refuse 

to recognise the Final Award on the grounds of public policy, because of its alleged 

‘penal’ nature; and (iii) that the issue of pre-Award interest (amounting to some US$1.8 

billion) was not capable of being referred to the Tribunal and therefore should be carved 

out of the Final Award.   

3. It is submitted that the narrative background and the submissions below demonstrate 

conclusively why these arguments are inappropriate and unjustified challenges to this 

application under Section 66 of the AA 96 and should fail.   

 

II. Factual Background   

The Contract 

4. On 11 January 2010, P&ID and an emanation of the Nigerian state – the Ministry of 

Petroleum Resources – entered into a Gas Supply and Processing Agreement (“the 

GSPA”), to meet Nigeria’s need for ‘Lean Gas’ through the processing of ‘Wet Gas’.1   

                                                           
1 [I /13/41-60].  
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5. The GSPA contained a dispute resolution clause at Article 20 (“the Arbitration 

Agreement”).2  The Arbitration Agreement specified that the parties would resolve any 

dispute through arbitration in London, conducted under the rules of the Nigerian 

Arbitration and Conciliation Act 1988 (CAP A18 LFN 2004). 

The Arbitration Proceedings and Tribunal  

6. Nigeria breached its obligations under the GSPA.  P&ID commenced arbitration 

proceedings under the Arbitration Agreement.3  A tribunal (“the Tribunal”) was 

constituted on 29 January 2013, consisting of Sir Anthony Evans (nominated by P&ID), 

Chief Bayo Ojo SAN (nominated by Nigeria) and Lord Hoffmann (nominated by the two 

arbitrators).4  

7. Pursuant to the terms of the Arbitration Agreement, the internal procedure was to be 

governed by the Rules of the Nigerian Arbitration and Conciliation Act, and the “venue” 

of the arbitration was London, England.  P&ID consistently maintained during the 

proceedings that the seat of the arbitration was England.  The Tribunal endorsed its orders 

and awards with the rubric “Place of Arbitration: London”, consistent with Section 52 

of the AA 96.  Nigeria never raised any suggestion that Nigeria was the seat of the 

arbitration, although it had numerous opportunities to do so – see the Second Witness 

Statement of Seamus Andrew at §§6, 8, 15, 18 and 24.5 

The Liability Award 

8. After various procedural delays, the Tribunal issued the Liability Award on 17 July 2015.  

In the Liability Award, the Tribunal concluded unanimously that “The Government 

repudiated the GSPA by failure to perform its obligations under Articles 6 a) and b) 

thereof;” and that “P&ID is entitled to damages (in an amount to be assessed) for the 

Government’s repudiation of the GSPA”.6 

                                                           
2 [I /13/55-56].  
3 [I/13/95-98].  
4 [I/13/102-103].  
5 [V/22/2-6].  
6 [I/13/164].  
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The Section 68 Application  

9. On 23 December 2015 (some three years after the arbitration commenced), Nigeria issued 

proceedings in the Commercial Court in London, challenging the Liability Award under 

Section 68 of the AA 96 and seeking an Order: (i) extending the time to set aside the 

Liability Award; and (ii) setting aside the Liability Award or remitting the issue for 

further consideration.7  Importantly, for present purposes, in its witness statement in 

support of the application to extend time, Nigeria asserted that: 

“The Ministry understood that in order to challenge the Award, it would need to 

instruct a firm of solicitors in the U.K. given that any such challenge would have 

had to be before the English courts under the English Arbitration Act 1996”,8 and 

that its delay in launching the proceedings was because “[the] issue of jurisdiction 

of this Court and the seat of the Arbitration had first to be considered”.9 

Nigeria had obviously concluded (on advice) that the seat of the arbitration was London, 

and then acted upon that conclusion by issuing its proceedings in this jurisdiction.  

10. Nigeria’s challenge to the Liability Award lacked merit.  On 10 February 2016, Phillips 

J dismissed the application.  In his reasons, Phillips J found that there were no good 

grounds for the considerable delay in making the application, and that “the grounds of 

appeal have no merit” because there “was no internal inconsistency in the Tribunal’s 

reasons”.10 

Nigeria’s Recourse to the Nigerian Courts 

11. Having challenged the Liability Award unsuccessfully under the AA 96, Nigeria then 

made a U-turn as to the seat of the arbitration and issued proceedings in the courts of 

Nigeria, again with the object of challenging the Liability Award.  On 24 February 2016, 

Nigeria issued an Originating Motion at the Federal High Court in the Lagos Judicial 

Division, by which it sought substantially the same relief as Nigeria had sought in 

London.  In those proceedings, Nigeria submitted for the first time that the seat of the 

arbitration was not London, but Nigeria.11  In an Affidavit submitted to the Nigerian 

                                                           
7 [I/13/172-182].  
8 [I/13/186]. 
9 [I/13/188].  
10 [I/13/196].  
11 [I/13/198]. 



 

5 
 

Federal High Court in Lagos on 24 February 2016, one of Nigeria’s lawyers explained 

that, after receiving news of the decision of Phillips J, they reviewed the file and engaged 

in a “series of brainstorming sessions particularly with respect to the seat of the 

arbitration”: §§25, 26.12   

The Issue of the Arbitral Seat 

12. P&ID did not take part in the Nigerian proceedings and instead invited the Tribunal to 

make a determination as to its juridical seat.  It is this process which Nigeria now seeks 

to attack as tainted by procedural irregularity – on the basis that Nigeria had not been 

given an opportunity to present its case on the seat of the arbitration prior to the 

Tribunal’s ruling on the matter (see §§26, 32, 58 of Nigeria’s Skeleton Argument in 

opposition to the present application).  However, the evidence – as summarised in §28 of 

the Second Witness Statement of Seamus Ronald Andrew13 – tells a very different story.  

In particular: 

12.1. On 4 March 2016, the Tribunal was provided with Nigeria’s arguments – in the 

form of a “Written Address in respect of the Originating Motion”, filed with the 

Nigerian Court – as to its analysis of the arbitral seat and the authorities upon which 

it relied.14  That Written Address contained submissions as to the location of the 

juridical seat of the arbitration, with reference to leading English authorities and 

Nigerian case law.   

12.2. By email on 8 March 2016, P&ID wrote to the Tribunal repeating its contention 

that the seat was England and that the Nigerian proceedings “amount to an attempt 

to relitigate what has already been determined by the English Commercial 

Court”.15  

12.3. The parties then provided to the Tribunal further details of their respective 

arguments on the seat of the arbitration in correspondence on 9, 10, 11 and 13 

March 2016, including arguments advancing academic commentary and Nigerian 

case law.16  In its opposition to the current application, Nigeria is relying on the 

same Nigerian Supreme Court authority (Nigerian National Petroleum 

                                                           
12 [I/13/204]. 
13 [V/22/7-9]. 
14 [V/23/31, 32-47].   
15 [V/23/49-51, 50].  
16 [V/23/ 52-59].  
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Corporation v Lutin Investments Ltd) as that upon which it relied before the 

Tribunal when arguing that Nigeria was the seat (see the email of 13 March 2016 

[V/23/59]. 

12.4. It was only following the sequence of submissions referred to above that the 

Tribunal wrote to the parties stating that it would rule on seat, and “does not invite 

any further submissions”.17  

13. Having been so informed by the Tribunal, Nigeria attempted to backtrack, stating to the 

Tribunal on 14 March 2016 that: “Respondent has not made an application for 

determination of seat which we do not believe is in controversy”.18  Having regard to the 

positions adopted by the parties, to the materials and arguments filed with the Tribunal 

and to the existence of the Nigerian High Court proceedings, Nigeria’s assertion that the 

seat was not in controversy was (and is) inexplicable. 

14. P&ID responded on 18 March 2016 that Nigeria’s application to the Nigerian Court 

demonstrated that there was clearly an issue as to the seat of the arbitration and observed 

that “[the] Tribunal’s forthcoming determination of the issue of seat will provide 

necessary clarity on the point”.19  Nigeria did not respond, but instead made a further 

application to its home court dated 5 April 2016, requesting injunctive relief to restrain 

the parties from continuing with the arbitration proceedings.20   

15. On 20 April 2016, the Nigerian Federal High Court made an Order purporting to restrain 

both parties from “seeking and/or continuing with any step, action and/or participate 

directly or indirectly in the arbitral proceedings”.21  This Order did not purport to have, 

nor did it have, any effect on the Tribunal. 

Procedural Order No. 12  

16. On 26 April 2016, the Tribunal issued Procedural Order No. 12 regarding the seat of the 

arbitration.22  The unanimous conclusion of the Tribunal set out in §40 was as follows: 

“The Tribunal is of opinion that upon the true construction of article 20 of the 

GSPA the “place of the arbitral proceedings” was agreed to be in London and that 

                                                           
17 [I/13/206].  
18 [III/21/192]. 
19 [V/23/61]. 
20 [V/23/62; I/13/209-210].  
21 [I/13/215-217].  
22 [I/13/218-234].  
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London thereby became what in international arbitration is generally is referred 

to as the seat of arbitration. Even if this were not the case, the Tribunal finds that 

in the course of the arbitration over nearly three years, the parties and the Tribunal 

have consistently acted upon the assumption that London was the seat of the 

arbitration. Arbitration is based upon the consent of the parties and the Tribunal 

considers that the Government must be taken to have consented to this being the 

correct construction of the GSPA.”23 

17. There was no irregularity in relation to the process leading to this decision of the Tribunal 

– Nigeria was given the opportunity (the same opportunity as was afforded to P&ID) to 

present its arguments as to the arbitral seat, and it availed itself of that opportunity.  The 

Court might wish to note that the allegation to the contrary by Nigeria was made for the 

first time in January 2019, after the hearing when P&ID’s Section 66 application was 

first before the Court for determination – before Bryan J on 21 December 2018 (see §27 

below). 

18. Thus, in Procedural Order No. 12, the Tribunal reached the same conclusion as to the 

seat of the arbitration as Nigeria itself had originally reached when deciding on advice in 

which jurisdiction (the English Commercial Court) to issue its challenge to the Liability 

Award. 

19. It is to be observed that, in its defence to P&ID’s Section 66 application, Nigeria has 

raised arguments about the meaning of the GSPA’s terms (the Tribunal’s first ground for 

its decision) but has wholly failed to address the Tribunal’s second ground for its decision 

– the conduct of the parties.  This silence is a deafening one in the context of Nigeria’s 

current contention that Nigeria was/is the arbitral seat. 

The Purported Set Aside Order 

20. Following the Tribunal’s decision on the seat of the arbitration, on 24 May 2016 the 

Nigerian Federal High Court made an Order purporting to set aside “and/or remitting for 

further consideration all or part of” the Liability Award (“the Set Aside Order”).24  

Upon being notified of the Set Aside Order, Lord Hoffmann explained that: “…the 

Tribunal has decided that the seat of the arbitration is in England. It follows that the 

                                                           
23 [I/13/234]. 
24 [I/13/237- 239].  
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[Nigerian] Federal High Court had no jurisdiction to set aside its award”.  He observed 

that the arbitration proceedings would therefore be continuing.25   

21. Nigeria issued an application in the Nigerian Federal High Court, seeking an Order 

setting aside Procedural Order No. 12.  However, as stated in the First Witness Statement 

of Seamus Ronald Andrew on behalf of P&ID (§38), and as accepted by Nigeria in its 

evidence, this application was struck out on 21 November 2016 for want of prosecution.26  

The Final Award 

22. Nigeria continued to participate in the arbitration proceedings, in which issues relating to 

quantum were still to be determined.  Following an oral hearing on quantum, and with 

the benefit of expert evidence from both parties, on 10 February 2017 the Tribunal 

delivered the Final Award to the parties.27   

23. By a majority decision the Tribunal found that “[i]f the contract had been performed, 

P&ID would have received for 20 years an income from the sale of natural gas liquids 

extracted from the wet gas supplied by the Government”,28 Nigeria was liable to P&ID 

in the sum of $6,597,000,000, and interest was awarded on that sum at a rate of 7% per 

annum from 20 March 2013 until payment: §112 [I/13/93-94].  The ruling on quantum 

was a straightforward application of rules relating to compensatory damages.  There is 

no hint in the Final Award that any part of the Award was in some respect imposing on 

Nigeria punitive damages or the like. 

Nigeria’s Failure to Pay the Award 

24. No part of the Final Award has been paid, and Nigeria has not applied to set it aside in 

any jurisdiction.  The Final Award was delivered to the parties on 10 February 2017.  The 

28 days for applying to challenge or appeal the Final Award expired nearly two years 

ago.  

Enforcement Proceedings 

25. On 16 March 2018, P&ID brought proceedings both in this Court and in the United States 

District Court for the District of Columbia, seeking recognition and permission to enforce 

                                                           
25 [I/13/240].  
26 [I /12/33; III/20/93]. 
27 [I/13/61-94]. 
28 [I/13/76].   
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the Final Award.  In both sets of proceedings, P&ID is seeking an Order on an inter 

partes basis.  The proceedings in this Court have been brought under Section 66 of the 

AA 96 as a domestic award; the New York Convention (and Part III of the AA 96 

pertaining to the recognition and enforcement of New York Convention awards) has no 

relevance to this application.  

26. On 24 May 2018, the Foreign and Commonwealth Office served the Arbitration Claim 

Form in the Section 66 proceedings on Nigeria.29  The deadline for Nigeria to file an 

Acknowledgement of Service was 15 August 2018 (see §2 of the Order of Cockerill J 

dated 23 March 2018).30  Nigeria did not file an Acknowledgment of Service until 12 

October 2018 and sought relief from sanctions from this Court for the failure to file its 

Acknowledgment of Service and its responsive evidence by the deadline specified in the 

Order of Cockerill J (§3).  

27. At a hearing on 21 December 2018, this Court (Bryan J) granted Nigeria relief from 

sanctions and set a timetable for the filing of (further)31 evidence and skeleton arguments 

prior to a hearing on 15 February 2019, with an agreed half-day time estimate, of P&ID’s 

Section 66 application.  That application was also before Bryan J for a decision on 21 

December 2018, but the time taken dealing with Nigeria’s application for relief from 

sanctions meant that there was insufficient time for P&ID’s application to be heard.  

28. Nigeria subsequently asserted that a half-day was an inadequate time estimate.  Bryan J 

had made comments at the hearing before him about the finality of the timetable and of 

the hearing on 15 February 2019.32  When Nigeria applied, inter alia, for an increase in 

the time estimate for the hearing, Mr Justice Butcher rejected that application by an Order 

dated 24 January 2019.33  Nigeria reasserted this position in its Skeleton Argument.34 

Having regard to new points in that Skeleton not previously made by Nigeria, P&ID 

acknowledged that there was a risk of the half-day estimate being exceeded.  Given the 

unavailability of additional Court resources on 15 February 2019, that hearing date was 

regrettably lost. 

                                                           
29 [II/15/33].  
30 [I/5/12]. 
31 Nigeria having provided a witness statement in response to the Section 66 Application in the Second Witness 

Statement of Mark Handley – see §4 [III/18/27].   
32 [V/34/147] at 110, line 9 et seq. 
33 [I/10/23-24]. 
34 §§ 10 to 14.  
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III. Issues  

29. The sole matter which falls to be determined at the hearing on 21 May 2019 is whether 

P&ID should be granted an Order, pursuant to Section 66 of the AA 96, allowing P&ID 

to enforce the Final Award in the same manner as a judgment or order of the Court to the 

same effect.  The following issues arise in that regard:  

29.1. Whether the Tribunal was entitled to rule, as it did (Procedural Order No. 12), on 

the seat of the arbitration; 

29.2. If so, whether it is open to Nigeria now to challenge the validity of that ruling; 

29.3. If so, the merits of any such challenge; 

29.4. In the light of such challenges, whether: (i) the Final Award is a foreign award (to 

which Section 66 of the AA 96 does not apply); and, if so, (ii) the Liability Award 

has been set aside by a competent authority of the country in which, or under the 

law of which, that Award was made; and 

29.5. The residual points on pre-Award interest and the allegedly penal nature of the 

Final Award (see §§ 39.3 and 39.4 of Nigeria’s Skeleton Argument). 

30. P&ID submits, in summary, that the Tribunal was entitled to rule on the seat of the 

arbitration; that its ruling remains unchallenged and unchallengeable; that in any event 

none of the challenges to the validity of that ruling have merit; and that P&ID’s Section 

66 application should accordingly be granted.  As to the principal points: 

30.1. It is simply not open to Nigeria to advance the defences it now seeks to advance; 

30.2. There is an unchallenged ruling on the seat of the arbitration by a Tribunal with 

jurisdiction to rule on that matter; 

30.3. Nigeria has challenged neither Procedural Order No. 12 nor the Final Award; and 

30.4. The time for making such challenges has long since passed.  Nigeria has previously 

elected to make use of the jurisdiction of the English Court and made that choice 

having deliberated and having taken advice.  Furthermore, pursuant to Section 73 

of the AA 96, Nigeria’s participation in the arbitration proceedings following the 

determination of the arbitral seat would have prevented it from making any 

challenge: (i) that the Tribunal lacked substantive jurisdiction; (ii) that the 

proceedings had been improperly conducted; (iii) that there had been a failure to 
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comply with the Arbitration Agreement or with any provision of Part I of the AA 

96, (iv) that there had been any other irregularity affecting the Tribunal or the 

proceedings.35  

The Tribunal’s Ruling on Seat 

31. Under both English36 and Nigerian37 law, and as recognised by academics as “the result 

provided by most leading institutional rules” and “the result reached by most national 

courts”,38 a Tribunal has the jurisdiction to make a determination as to seat.  

32. The point is well-expressed by the Nigerian High Court, which acknowledged that 

ordinarily the arbitrator should determine the seat: “The hallmark of arbitration being 

party autonomy, the courts have always being [sic] hesitant to dabble into issues such as 

the determination of the seat, preferring to leave it to the parties themselves to decide, 

and in the absence of that, to the arbitral tribunal, that being also, a product of the 

exercise of the extended self-will of the parties”.39 

33. Although Nigeria applied to set aside Procedural Order No. 12 in the Nigerian High 

Court, it abandoned that application and the Nigerian Court never considered the validity 

of the Tribunal’s decision (see §21 above).  Had it purported to do so, it would in any 

event have been bound to uphold the decision of the Tribunal in Procedural Order No. 

12, both because of the “highly deferential standard of judicial review” of such 

decisions40 and because it was self-evidently correct.  Nigeria’s argument41 that it did not 

have to continue that application because it had successfully challenged the Liability 

Award is illogical and should be rejected.  The consequences of the Tribunal’s finding 

on seat – and the invalidity of the Nigerian Orders – was explained by Lord Hoffmann:  

“As the parties will be aware from Procedural Order No 12, the Tribunal has 

decided that the seat of the arbitration is in England.  It follows that the Federal 

High Court had no jurisdiction to set aside its award.  

                                                           
35 See the decision of Eder J in Nestor Maritime SA v Sea Anchor Shipping Co Ltd [2012] EWHC 996 (Comm); 

[2012] 2 Lloyd’s Rep 144 at para. 10.  
36 Section 30 of the AA 96. 
37 Section 16, Nigerian Arbitration and Conciliation Act 1988 (CAP A18 LFN 2004).  
38 Born ‘International Commercial Arbitration’, 2nd ed., 14.06B. 
39 Zenith Global Merchant Ltd v Zhongfu International Investment [2017] All FWLR 1837, pp.1904-1905.  
40 Born ‘International Commercial Arbitration’, 2nd ed., 14.06D. 
41 Nigeria’s Skeleton Argument, §60. 



 

12 
 

The Tribunal will therefore be proceeding with the reference and would be grateful 

if the Respondent would indicate whether it intends to take part in the 

proceedings.”42 

Procedural Order No. 12 - The Seat of the Arbitration 

34. The Tribunal ruled on the seat of the arbitration following submissions from both parties 

and by analysing: (i) the relevant law; (ii) the factual background to the Arbitration 

Agreement; and (iii) the conduct of the parties (and that of the Tribunal) during the course 

of the arbitration.  This approach was methodical, comprehensive and obviously correct.  

The analysis of the law took account of the Nigerian Arbitration and Conciliation Act 

and Nigerian case law (provided to the Tribunal by Nigeria as part of its submissions on 

seat).  It is noteworthy that the Tribunal looked at the international law which 

underpinned the Nigerian Arbitration and Conciliation Act (i.e. the UNCITRAL Rules 

2010) and at academic commentary on those rules.   

35. When determining the issue of the seat of the arbitration, the Tribunal had before it:  

35.1. Nigeria’s submissions on the leading international (including English) case law on 

determining the juridical seat of an arbitration, the interpretation of the word 

“venue” in the GSPA, and the determination of seat in the absence of an express 

agreement.43 

35.2. Nigeria’s submissions that: (a) the issue of the seat of arbitration “has not been 

determined by any Court”, and (b) that the reference to ‘venue’ in the Arbitration 

Agreement was not indicative of a juridical seat.44 

35.3. Nigeria’s submissions as to the conduct of the parties during the arbitration, and 

why references to the procedures and tools available under the AA 96, and 

references to “Place of arbitration: London” in the Tribunal’s Orders, were not 

indicative that the juridical seat was England.45  

35.4. Nigeria’s submissions on the leading Nigerian Supreme Court case (NNPC v Lutin 

Investments Ltd & Anor) on the conduct of arbitral proceedings at a venue, while 

                                                           
42 [I/13/240].  
43 [V/23/32-47]. 
44 [V/23/53].  
45 [V/23/56].  
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the juridical seat is Nigeria, and the interpretation of the Nigerian Arbitration and 

Conciliation Act and its Rules.46 

36. P&ID submits that the Tribunal’s analysis in Procedural Order No. 12 [I/13/218-234] as 

to the meaning of the expression “venue” is unimpeachable.  In particular, its decision 

includes analysis of the Nigerian Supreme Court case of Lutin (§§13-15) [I/13/225-227] 

and of the procedural rules of the Nigerian Arbitration and Conciliation Act (§§16-17) 

[I/13/227]. 

37. Equally compelling is the reasoning of the Tribunal when it evaluated the conduct of the 

parties and of the Tribunal itself – reasoning which Nigeria’s Skeleton Argument ignores 

completely.  The Tribunal recorded a number of occasions on which the AA 96 had been 

invoked without contradiction from Nigeria over the course of the arbitration – see 

Procedural Order No. 12 at §§21-24, 25, 26-28, 31, 37.47  In particular, the Tribunal there 

recorded that a Peremptory Order had been made by the Tribunal pursuant to Section 42 

of the AA 96, that the Liability Award had been rendered by the Tribunal stating that the 

place of arbitration was London and that Nigeria had invoked the jurisdiction of the 

English Court when making its challenge to the Liability Award.  Of this challenge, the 

Tribunal noted that: “This jurisdiction is exercisable by the English court only if the seat 

of arbitration is England”.48 

38. In reaching its conclusion as to seat, the Tribunal held, as both a matter of construction 

and as a matter of conduct of the parties, that the shared assumption upon which the 

parties and the Tribunal had acted was that London was the arbitral seat.  The Tribunal 

was clearly entitled so to conclude.  Indeed, it was plainly right. 

39. In seeking to displace Procedural Order No. 12, Nigeria attempts – out of time for any 

challenge – to re-argue that which the Tribunal was empowered to decide and did decide.  

It appears to do so on the following grounds: 

39.1. That Nigeria was denied a proper opportunity to make submissions.  This is clearly 

hopeless - see §§12 and 35 above. 

39.2. That the Tribunal did not have before it the case of Zenith Global, a first instance 

decision which is said to be “binding authority on seat in Nigeria” and which 

                                                           
46 [V/23/59].  
47 [I/13/229-233] 
48 [I/13/233]. 
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“postdated the Tribunal’s ruling” (see Nigeria’s Skeleton Argument at §54).  

P&ID is quite unable to understand the point being made here by Nigeria, unless it 

is in support of its proposition that there should be no issue estoppel preventing 

Nigeria from re-running the issue of seat with the benefit of this decision: Nigeria’s 

Skeleton Argument at §65.  As explained below, at this stage of the argument, 

P&ID does not rely upon any issue estoppel, so this point goes nowhere. 

40. In so doing, Nigeria invites the Court to override for no good reason the following 

important principles of arbitration law:  

40.1. The “important public policy in the enforcement of arbitral awards”.49   

40.2. The public policy in support of finality of litigation and arbitration.50 

41. There is no reason why, in the present circumstances, full effect should not be given to 

these principles. 

The Consequences of Upholding Procedural Order No. 12 

42. If (as is the case) Procedural Order No. 12 is a valid ruling that London is the seat of the 

arbitration, it follows that:  

42.1. The application is properly brought by P&ID under Section 66 of the AA 96 to 

enforce a domestic award.  Consequently: 

42.1.1. Nigeria’s submission that P&ID’s application should have been brought 

under Part III of the AA 96 must fail; 

42.1.2. The New York Convention is irrelevant, as are arguments flowing from 

reliance upon it; and 

                                                           
49 Dicey et al. ‘The Conflict of Laws’, 15 ed. at 16-150, cited with approval in RBRG Trading (UK) Ltd v Sinocore 

International Co. Ltd [2018] EWCA Civ 838; [2018] 2 Lloyd’s Rep 133 at [24].  
50 Westacre Investments Inc v Jugoimport-SPDR Holding Co Ltd [1999] QB 740.  As the authors of Mustill and 

Boyd, ‘The Law and Practice of Commercial Arbitration’, 2nd ed., state at p.413: “Just as an award prevents 

a party from raising a second time a claim on which he has succeeded, so also the award prevents him from 

disputing a second time an issue on which he has failed.  The losing party cannot be permitted to try again, 

just because he believes that on the second occasion he may have a more sympathetic tribunal, more 

convincing witnesses, or a better advocate.  There must be an end to disputes.” 
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42.1.3. The proceedings brought by Nigeria in its home court are an irrelevance.  

Having chosen England to be the seat of the arbitration, that was the sole 

forum for attacking the Liability and Final Awards.51 

42.2. Nigeria’s challenges to the Final Award on the bases set out above must therefore 

fail. 

Issue Estoppel  

43. P&ID’s submissions set out above do not involve any assertion of an issue estoppel in 

relation to: (i) Procedural Order No. 12, or (ii) the Liability Award or (iii) the Final 

Award.  In that respect, Nigeria’s submissions denying that any such estoppel exists on 

the facts (Nigeria’s Skeleton Argument, §§56-66) are nothing to the point. 

44. However, were the Court to conclude, contrary to P&ID’s submissions made above, that 

it would (absent such an estoppel) have found that the seat of the arbitration was Nigeria, 

then it would become relevant to consider whether such an estoppel does in fact exist on 

the facts:  

44.1. It is trite law that issue estoppel applies to arbitration as it does to litigation.  As 

Diplock LJ noted in Fidelitas Shipping Co Ltd v V/O Exportchleb [1966] 1 QB 630 

at 643: “The parties having chosen the tribunal to determine the disputes between 

them as to their legal rights and duties are bound by the determination by that 

tribunal of any issue which is relevant to the decision of any dispute which is 

referred to that tribunal”. 

44.2. To create an issue estoppel, four conditions must be satisfied: (i) the judgment must 

be given by a court or tribunal of competent jurisdiction; (ii) the judgment must be 

final, conclusive and on the merits; (iii) there must be an identity of parties; and 

(iv) there must be an identity of subject matter.52  When determining the issue of 

the seat of the arbitration, the Tribunal observed that this “is an important question, 

not only for the purpose of determining the jurisdiction to supervise the 

proceedings and award, but also for the purposes of the enforceability of the 

award”.53  The argument that Nigeria is attempting to advance in this Court 

                                                           
51 C v D [2007] EWCA Civ 1282; [2008] 1 All ER (Comm) 1001 at [16] – [17] and Born at 22.04A[2]. 
52 Good Challenger Navegante SA v Metalexportimport SA [2003] EWCA Civ 1668; [2004] 1 Lloyd’s Reps 67 at 

[50]. 
53 [I/13/219].  
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concerns precisely the issue that was in the Tribunal’s mind in considering its ruling 

in Procedural Order No. 12.  The conditions for an issue estoppel are satisfied.  

45. The submissions advanced by Nigeria on the facts against the imposition of an issue 

estoppel are misplaced:54 

45.1. Such arguments ought to have been raised by Nigeria as a challenge to Procedural 

Order No. 12 at the appropriate time (albeit that such a challenge would have had 

no prospects of success – see §33 above).  Nigeria having failed to do this, it should 

not be able to advance these arguments to re-litigate the issue now (see the 

judgment of Popplewell J in Emirates Trading Agency LLC v Sociedade de 

Fomento Industrial Private Ltd [2015] EWHC 1452 (Comm); [2016] 1 All ER 

(Comm) 517 at [22] – [26]). 

45.2. Nigeria’s applications to the Nigerian Court – and the invalidity of the Nigerian 

Court’s subsequent Orders – must be seen in the following context:   

45.2.1. Nigeria did not make any objection to the seat of the arbitration being 

London until after it had unsuccessfully sought the assistance of the English 

Court, on the very basis that the English Court had supervisory jurisdiction 

over the Tribunal.  Nigeria itself referred to the AA 96 in the context of the 

Notice of Preliminary Objection,55 did not object to draft Procedural Orders 

referring to the provisions of the AA 96,56 did not clarify the Tribunal’s 

reference to the Place of the Arbitration in its Procedural Orders and 

Awards and did not oppose the application for a Peremptory Order under 

the AA 96.57 See further §37 above. 

45.2.2. From 29 November 2012, Nigeria should have known that P&ID 

understood that the seat of the arbitration was England.58  If it was in any 

doubt, P&ID’s correspondence “for the avoidance of doubt” spelled out its 

position.59  

                                                           
54 Nigeria’s Skeleton Argument, §§ 57 to 61.  
55 [V/23/23-24]. 
56 [V/22/4 §15; V/23/18-20]. 
57 [V/22/ 5-6 §22; V/23/28-29; V/23/30].  
58 [V/22/3 §9; V/23/15-16]. 
59 [III/21/157; V/22/4 §14].  
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45.2.3. Nigeria initially sought relief from the English Courts – it lost that 

application.  The English Court found that there was no merit to Nigeria’s 

challenge to the Liability Award.  P&ID submits that this raises a binding 

determination on the viability of the Liability Award, as recognised by 

Colman J in Minmetals Germany GmbH v Ferco Steel Ltd [1999] 1 All ER 

(Comm) 315 at 331:  

“In a case where a remedy for an alleged defect is applied for from the 

supervisory court, but is refused, leaving a final award undisturbed, it 

will therefore normally be a very strong policy consideration before the 

English courts that it has been conclusively determined by the courts of 

the agreed supervisory jurisdiction that the award should stand.  Just as 

great weight must be attached to the policy of sustaining the finality of 

international awards, so also must great weight be attached to the policy 

of sustaining the finality of the determination of properly referred 

procedural issues by the courts of the supervisory jurisdiction.”  

45.2.4. Only after this defeat did Nigeria initiate proceedings in the Nigerian 

Courts, a brazen example of forum shopping, and decide to repeat its 

application, this time to its home court.  The grounds of that application 

made no reference to the fact that there might be a disagreement as to the 

seat of the arbitration, but merely stated: “The parties have effectively 

agreed that the seat of arbitration is Nigeria and consequently Nigerian law 

is the lex arbitri.”60  This assertion was wholly inappropriate in the light of 

the contemporaneous evidence to the contrary (including Nigeria’s own 

approach to the English Courts). 

45.2.5. The issue of the seat of the arbitration was referred to the Tribunal by P&ID 

on 1 April 2016 (with a request that it issue its ruling before the hearing 

then scheduled to take place in the Nigerian Court on 20 April 2016).61  Four 

days later, Nigeria took steps to attempt to disable P&ID (and itself) from 

having this issue determined, by seeking a Restraining Order from the 

                                                           
60 [III/21/181].  
61 [I/13/207].  
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Nigerian Court.62  In the application for a restraining order, Nigeria did not 

raise the fact that the seat was in controversy, or had been raised before the 

Tribunal, but boldly asserted that the seat was Nigeria.  No findings as to 

seat were determined on the face of the restraining order that was made.63  

45.2.6. The Nigerian Court’s Restraining Order had no effect on the Tribunal.  

Nigeria’s (new) submission, suggesting that the ambit of the Nigerian 

Restraining Order prevented the Tribunal from giving a ruling on seat on 

the basis that it was a third party facilitating a breach of a valid court order64 

should be rejected, based upon the clear wording of that Order.   

45.2.7. On 26 April 2016, the Tribunal handed down Procedural Order No. 12, 

finding that the seat of the arbitration was London.   

45.2.8. Nearly a month later, the Nigerian High Court issued the Set Aside Order, 

which purportedly65 set aside the Liability Award.  As set out at paragraph 

45.2.3 above, that issue was already res judicata, having been determined 

by the English Court.  

45.2.9. The Set Aside Order does not, on its face, make any determination as to the 

seat of the arbitration.  Nigeria’s assertion that the Nigerian High Court’s 

Order created an estoppel is wrong: Nigeria’s Skeleton Argument, §66. 

45.3. Against this background, P&ID responds to §§58-60 of Nigeria’s Skeleton 

Argument as follows: 

45.3.1. Paragraph 58 is completely false.  The facts as to the provision of 

submissions to the Tribunal are set out in §§ 12 and 35 above. 

45.3.2. Paragraph 59 makes an equally false point – Nigeria had, and had taken, the 

opportunity prior to 5 April 2016 to make all the submissions on the issue 

of seat that the Tribunal required. 

                                                           
62 [I/13/209-210].  
63 [I/13/215-217]. 
64 Nigeria’s Skeleton Argument, §§32 and 57.2.  
65 The Order is ‘purported’ in this context for two reasons: (i) the Nigerian High Court did not have jurisdiction 

so to rule; and (ii) the Order’s effect is in any event unclear on its face: “That an order is granted to the 

Applicant setting aside and/or remitting for further consideration all or part of the arbitration Award of Lord 

Leonard Hoffmann, Chief Bayo Ojo, SAN and Sir Anthony Evans and for such further or other orders as this 

Honourable Court may deem fit to make in the circumstances.”  [I/13/239].  
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45.3.3. As to paragraph 60, the Liability Award was not set aside – see §45.2.8 

above. 

46. As to paragraph 61 (as amplified in paragraphs 63-65), which relies upon the subsequent 

decision in Zenith Global: 

46.1. It is only in exceptional circumstances that a subsequent decision would cause an 

issue estoppel not to apply.66 

46.2. P&ID submits that no such circumstances exist in this case: 

46.2.1. Zenith Global is a first instance decision made by a Judge of the Nigerian 

High Court (Ogun Division). 

46.2.2. The Judge in that case (unsurprisingly) does not purport to change the law 

or make new law in relation to the seat of an arbitration.  At pages 1907 to 

1915 of the judgment, he merely cites a number of authorities from diverse 

jurisdictions including England, Singapore and Nigeria (he specifically 

refers to the Nigerian Supreme Court case of NNPC v Lutin), then applies 

the principles he derives from them to the facts of the case. 

46.2.3. In the earlier passage (pages 1904-1905) referred to in §32 above, he 

correctly observes that national courts have always been hesitant to engage 

with the question of an arbitral seat, “preferring to leave it to the parties 

themselves to decide, and in the absence of that, to the arbitral tribunal, 

that being also, a product of the exercise of the extended self-will of the 

parties”. Quite so; that is what has occurred here. 

The Purported ‘Punitive’ Nature of the Final Award 

47. P&ID does not dispute that the Final Award is for a very large amount.  It does, however, 

wholly contest Nigeria’s submissions that the damages awarded are “hugely inflated and 

penal in nature”.67  Damages are not punitive simply by virtue of being large.   

                                                           
66 Arnold & Ors v National Westminster Bank Plc [1991] 2 AC 93 at [112] per Lord Lowry; Virgin Atlantic 

Airways Ltd v Zodiac Seats UK Ltd [2013] UKSC 46; [2014] AC 160 at [171].  
67 Nigeria’s Skeleton Argument, §74.  
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48. P&ID submits that the guidance of Gross J in IPCO (Nigeria) v Nigerian National 

Petroleum Company [2005] 2 Lloyd’s Rep 326 at [13] is instructive when approaching 

Nigeria’s defence in this regard:  

“Thirdly, considerations of public policy, if relied upon to resist enforcement of an 

award, should be approached with extreme caution: Deutsche Shachtbau-und 

Tiefbohrgesellschaft mbh v Ras Al Khaimah National Oil Co [1987] 2 Lloyd's Rep 

246, at page 254.  The reference to public policy in section 103(3) was not intended 

to furnish an open-ended escape route for refusing enforcement of New York 

Convention awards. Instead, the public policy exception in section 103(3) is 

confined to the public policy of England (as the country in which enforcement is 

sought) in maintaining the fair and orderly administration of justice: Mustill & 

Boyd, at pages 91-92.” 

49. P&ID does not accept that the damages awarded by the Tribunal in the Final Award were 

non-compensatory or punitive.  Chitty on Contracts (33rd ed) states that punitive damages 

“are damages awarded against the defendant as a punishment, so that the assessment 

goes beyond mere compensation” and that “exemplary damages are not available when 

the wrong complained of is merely a breach of contract.”68    

50. The reasoning of Lord Hoffmann demonstrates that Nigeria is wrong in its assertion.  

Lord Hoffmann began his reasoning on the measure of damages by stating P&ID’s 

damages would be compensatory in nature – “The damage suffered by P&ID is the loss 

of the net income it would have received […] in accordance with the contract”.69  The 

damages cannot be considered ‘punitive’ in an abstract sense by virtue of any alleged 

remoteness, as the Final Award makes clear that the scale of the damages was 

contemplated by the parties as required by Hadley v Baxendale 156 ER 145 – falling 

within such contemplation due to the ‘substantial financial incentive to go ahead’ and 

the profit estimate produced by Mr Quinn of P&ID in the region of $5-$6 billion, and 

such as to have “flowed naturally” from the breach.70    

51. Finally, even if the Tribunal had awarded non-compensatory damages (which it clearly 

did not), P&ID submits that this feature of the Final Award would not displace the public 

policy in support of arbitral awards.  In the context of enforcing a foreign award, Colman 

                                                           
68 Para. 26-048.   
69 [I/13/70 §40].  
70 [I/13/75, §§ 54 and 56]. 
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J. in Westacre Investments Inc. v Jugoimport-SPDR Ltd. [1999] QB 740 went so far as 

to state: “Outside of the field of such universally condemned activities as terrorism, 

prostitution and paedophilia, it is difficult to see why anything short of corruption or 

fraud in international commerce should invite the attention of English public policy…”.71   

52. The cases relied upon by Nigeria72 are of no assistance to it: 

52.1. JSC VTB Bank v Skurikhin73 involved a summary judgment application to enforce 

judgments of Russian courts (not arbitral awards).  One of the defences raised was 

that the judgment sums amounted to penalties.  The Judge referred (at [39]) to 

Dicey,  §14-146, which stated that the question whether enforcement of a judgment 

might be refused on grounds of public policy when the judgment was for 

exemplary, punitive or manifestly excessive damages remained undecided, and 

concluded in consequence ([95(6)]) that this defence was arguable. 

52.2. Midtown Acquisitions v Essar74 was another case in which a foreign judgment 

creditor sought to enforce its judgment.  The application succeeded.  The Judge 

rejected as unarguable a defence based upon public policy – the amount claimed 

allegedly involved a double recovery.  She did so on the facts, without examining 

the ambit of such a policy. 

53. The only decided case before the English Court on this point found that the public policy 

in favour of the finality of arbitral awards outweighed the public policy against non-

compensatory damages: 

“There is a strong leaning towards the enforcement of foreign arbitral awards and 

the circumstances in which the English Court may refuse enforcement are narrow. 

I am satisfied that the important public policy against enforcement of penalty 

clauses is not sufficient to permit me to refuse enforcement. The rule does not in 

my judgment protect a “universal principle of morality”. It is not so clearly 

“injurious to the public good” that enforcement should, without more, be 

refused.”75  

                                                           
71 p.775 paras B-C.  
72 Nigeria’s Skeleton Argument, §73.1. 
73 [2014] EWHC 271 (Comm). 
74 [2018] EWHC 2545 (Comm). 
75 Pencil Hill v US Citta Di Palermo SpA: 19 January 2016, §30. 
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Pre-Award Interest 

54. P&ID submits that this matter does not arise for determination by the Court if the Court 

concludes that either Procedural Order No. 12 has binding effect or that the arbitral seat 

is England.  Nigeria advances its position (without citation of any authority in support) 

based on Part III of the AA 96 which relates to foreign awards.  So, if the application 

under Section 66 of the AA 96 is correct, then this challenge to part of the Final Award 

does not materialise.   

55. In any event, the assertion now made that the Tribunal did not have the jurisdiction to 

award pre-Award interest was not advanced by Nigeria during the arbitration 

proceedings.  Following P&ID claiming interest (including pre-award interest) both in 

its Notice of Arbitration and in its Statement of Case76, Nigeria in its Statement of 

Defence did not join issue with P&ID’s entitlement to claim interest, instead taking issue 

with the quantum calculation generally.77  Further, in its Statement of Case on quantum, 

P&ID expressly referred to the maintenance of its pleaded interest claim.78  In its 

responsive written submissions on quantum, Nigeria expressly noted that P&ID was 

claiming pre-Award interest, but did not argue that this was in issue, or in any way outside 

the Tribunal’s jurisdiction.79  Accordingly, at the time of the Final Award, the Tribunal 

was plainly entitled to proceed on the basis that it was accepted by Nigeria that an 

entitlement to pre-Award interest in principle existed in favour of P&ID.  In those 

circumstances, there is no merit in Nigeria’s current submission to contrary effect.  

56. Further and in any event, P&ID submits that Nigeria is grossly out of time to make an 

application to set aside the Tribunal’s award of pre-Award interest.  Nigeria has not 

submitted any challenge to the Final Award under the AA 96.    

57. P&ID makes no submissions regarding Nigerian law because it is, in the circumstances, 

irrelevant. 

  

                                                           
76 [I/13/98, 122] 
77 [V/38(i)/209.01-209.06] 
78 [I/13/122, §98]. 
79 [V/38(ii)/209.12-209.13, §1]. 
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IV. Conclusion  

58. The Final Award was handed down in February 2017.  Since then, Nigeria has continued 

to avoid its obligations and refuses to satisfy the Final Award.  On the above basis, P&ID 

requests that this Court move forward and make an Order pursuant to Section 66 of the 

AA 96, granting P&ID permission to enforce the Final Award in the same manner as a 

judgment of the same effect. 
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